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BEFORE  THE  MEMBER,  MOTOR  ACCIDENT  CLAIMS

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI

        MAC Case No.218 (Injury) of 2017

Parties:- 

Smt. Phuleswari Baro                           - Injured

Sri Amit Baro                                   - Claimant.

    -V E R S U S-
1.The Oriental Insurance  Co. Ltd.

2.Sri Manoj Boro 

3..Sri Rabindra Basumatary                     - Opp. Parties.

Present: -   Sri A. Bhattacharyya, A.J.S,
            Presiding Officer/ Member,

       MACT, Nalbari.
Appearance:-
For the claimant           :  Ld. Advocate  Sri C. Malakar.

For the Opp. No.1         : Ld. Advocate Smt. A. Chakraborty.

Date of Argument          : 27.09.18.

Date of Judgment         : 29.09.18.
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      ( J U  D  G  M  E  N  T )
      
    This is an application filed U/S 166 & 140 of the Motor

Vehicles  Act’  1988  by  the  claimant  Sri  Amit  Baro  claiming

compensation  for  the  injuries  sustained  by  his  mother,  Smt.

Phuleswari Baro aged about 60 years in a motor vehicular accident

which occurred on 22.03.17  at  about  12 noon at  Village  No.1

Silakuti on PWD Road, Barbari under Barbari  P.S.

Brief facts of the case is that on 22.03.17 at about 12 noon,

when the injured, Smt. Phuleswari Baro was walking by the side of

the road, at that time the offending motorcycle bearing registration

No.  AS-01-BA/7970  which  was  coming  from  Jopa  side  towards

Barama in a high speed as well as in a rash and negligent manner

knocked her down  in front of Rupamani Batho Siva Mandir from

the back side.

As  a  result  of  the  aforesaid  accident,  Phuleswari  Baro

sustained fracture of  right  proximal humerus, chest injury, head

injury, multiple lacerations and abrasion injuries in different parts

of her body.

Immediately  after  the  accident,  the  injured  was  taken  to
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Borimakha PHC but the doctors of  Borimakha PHC referred her

to  SMK Civil  Hospital,  Nalbari.  However,  she  was  admitted at

Baruah Nursing Home, Nalbari. Later on she was treated at Dispur

Hospital,  Guwahati  as  an  indoor  patient  from  22.03.17  and

discharged on 04.04.17. Thereafter the injured also took treatment

at Popular Nursing Home, Patna from 28.05.17 and was treated

under  ORIF  of  proximal  humerus  of  right  shoulder  using

metaphyseal locking plate on 30.05.17 and discharged on 10.06.17.

 According  to  the  claimant,  he  had  incurred  about

Rs.5,82,128/- towards his mother's treatment.

In connection with the accident, Barbari P.S Case No.18/17

U/S  279/338  IPC  was  registered  and  during  the  course  of

investigation  police  seized  the  vehicular  documents  of  the

offending motorcycle including the Insurance Policy and Driving

License of the rider.

    According to the claimant, the offending motorcycle was duly

insured with the opposite party No.1, Oriental Insurance Co. Ltd.

Vide  policy  No.321204/31/2017/6064  valid  from  15.11.16  to

14.11.17 whereas the accident occurred on 22.03.17 i.e during the

continuance and validity of the insurance policy.
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Accordingly,  the  claimant  claimed  Rs.18,50,000/-  as

compensation on different heads.

The opposite party  No.1, Oriental Insurance Co. Ltd. filed

its written statement taking various general pleas.

The opposite party No.2, namely, the owner of the offending

motorcycle  filed  his  written  statement  stating  that  the  claim

petition  is  not  maintainable;  and  that

there is no cause of action etc. He stated that the rider possessed

a valid and effective driving license at the time of accident and

that  the offending motorcycle was duly insured with the opposite

party  No.1,  Oriental  Insurance  Co.  Ltd.  Vide  policy

No.321204/31/2017/6064 valid from 15.11.16 to   14.11.17 and as

such, liability, if any, is to be borne by the Insurance Co. in terms

of the Insurance Policy.

 The  opposite  party  No.  2,  namely,  the  owner  of  the

offending motorcycle filed photo copies of Driving License as well

as the Insurance Policy.

The opposite party No.3, namely, the rider of the offending

motorcycle  filed  his  written  statement  stating  that  the  claim
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petition  is  not  maintainable;  and  that

there  is  no  cause  of  action  etc.  He  stated  that  the  accident

occurred due to  own fault of the injured Phuleswari Baro.  The

opposite party No.3  stated that the accident happened because of

the  carelessness  of  the  injured  herself  and  there  was   no

negligence  on the part of the opposite party No.3 i.e. the rider of

the  offending motorcycle and that the accident took place when

the injured suddenly tried to cross the road. He  also stated that

he possessed a valid and effective driving license at the time of

accident  and  as  such,  liability,  if  any,  is  to  be  borne  by  the

Insurance Co. in terms of the Insurance Policy.

 The opposite party No. 3, namely, the rider of the offending

motorcycle filed Photostat copy of his Driving License.

Based on the pleadings the following issues were framed :-

                                The issues are:

(I) Whether injured Phuleswari Baro got injury on 22.03.17 at 

about  12  noon  at  Village  No.1  Silakuti  on  PWD Road,  

Barbari under Barbari P.S. due to rash and negligent riding  

on the part of the rider of the offending motorcycle ?
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(ii)    Whether the claimant is entitled to get any compensation as

prayed for, and if so, to what extent and from whom?

(iii)   To what other relief or reliefs the claimant is entitled to?

During  the  course  of  the  inquiry,  the  claimant  examined

himself as PW-1 and his injured  mother  Phuleswari Baro as PW-

2. Both the witnesses were duly cross examined on behalf of the

Insurance  Company.  However,  the  Insurance  Company  did  not

adduce any rebuttal evidence.

I have heard Sri C. Malakar, ld. Counsel for the claimant

and Smt. A. Chakraborty, ld. Counsel for the Insurance Co.

I have also carefully gone through the case record including

the evidence, both oral and documentary.

-:Decision and reasons for decision:-
Issue No.1

The  claimant  during  his  examination-in-chief  on  affidavit

stated  that  on  the  date  of  accident  while  his  mother,  Smt.
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Phuleswari  Baro  was  walking  by  the  side  of  the  road,  the

offending motorcycle coming from Jopa side  towards Barama in a

high speed as well as in a rash and negligent manner knocked her

down  in front of Rupamani Batho Siva Mandir from the back side.

As a result of the aforesaid accident, his mother Phuleswari

Baro sustained fracture of  right  proximal humerus, chest injury,

head injury, multiple lacerations and abrasion injuries in different

parts of her body.

Immediately  after  the  accident,  his  mother  was  taken  to

Borimakha PHC but the doctors of  Borimakha PHC referred her

to  SMK Civil  Hospital,  Nalbari.  However,  she  was  admitted at

Baruah  Nursing  Home,  Nalbari.  Later  on  she  was  admitted  at

Dispur Hospital,  Guwahati as an indoor patient from 22.03.17 and

discharged on 04.04.17. Thereafter his mother also took treatment

at Popular Nursing Home, Patna from 28.05.17 and was treated

under  R/B  ORIF  of  proximal  humerus  of  right  shoulder  using

metaphyseal locking plate on 30.05.17 and discharged on 10.06.17.

During his cross examination the claimant stated that he did

not see or witness the accident.  PW-1 re-iterated that on the date

of accident when his mother Phuleswari Baro was walking by the
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side of the road, the offending motorcycle hit his mother.  PW-1

stated that he had not filed  any documentary proof to the effect

that his mother had a piggery farm and that she had monthly

income of Rs.10,000/-. 

PW2,  Smt.  Phuleswari  Baro  who  is  the  injured  herself

stated during her examination-in-chief on affidavit that on the date

of accident while she was walking by the side of the road, the

offending motorcycle which was coming from Jopa side  towards

Barama in a high speed as well as in a rash and negligent manner

knocked her down  in front of Rupamani Batho Siva Mandir from

the back side. As a result of the aforesaid accident, she sustained

fracture of  right  proximal humerus, chest injury, head injury,

multiple lacerations and abrasion injuries in different parts of her

body. Immediately after the accident, she was taken to Borimakha

PHC but the doctors of  Borimakha PHC referred her to SMK Civil

Hospital, Nalbari. However, she was admitted at Baruah Nursing

Home, Nalbari. Thereafter she took treatment at Dispur Hospital,

Guwahati as an indoor patient from 22.03.17 and  discharged on

04.04.17. Thereafter the claimant also took treatment at Popular

Nursing Home, Patna from 28.05.17 and was treated under R/B

ORIF of proximal humerus of  right shoulder using metaphyseal

locking plate on 30.05.17 and discharged on 10.06.17. She stated
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that she is still under treatment  of  Dispur Hospital,  Guwahati.

 During her cross examination PW2 re-iterated that  when

she was walking by the side of the road, the offending motorcycle

hit her.  PW-2 stated that  after initial treatment at Nalbari,  she

was treated at Guwahati and Patna.

Besides the oral testimony of the claimant, the claimant has

filed, amongst others, the Accident Information Report in Form 54,

discharge  certificates  of  different  hospitals  as  well  as  various

contemporaneous  medical  documents  regarding  injuries  and

treatment of the injured.

From the aforesaid oral testimony of PW-1 and  PW-2  as

well as the documentary evidence on record, the Tribunal is of the

finding and conclusion that the accident was caused due to rash

and negligent  riding on the part of  the rider  of  the offending

motorcycle and that the injured sustained injury in the aforesaid

accident.

 Issue  No.1  is  accordingly  decided  in  favour  of  the

claimant/injured.
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: Issue Nos.  2 & 3

Record reveals that the injured sustained fracture of right

proximal humerus in the aforesaid accident.

 The  claimant  has  also  filed  cash  memos  and  vouchers

regarding  the  expenses  incurred  by  him  towards  his  mother's

treatment which were scrutinized and examined by the Tribunal at

the time of argument with the help and assistance of ld. Counsel

for both the sides.

After such scrutiny and examination,  it  is  found that  the

claimant has filed cash memos and vouchers for an amount of

about Rs.5,78,000/-  to which the  injured is entitled.

Taking into account the nature of injury sustained by the

injured, an amount of Rs.15,000/- is awarded to the claimant on

the head of  pain and suffering.

As the injured sustained fracture of right proximal humerus,

she had to be on rest and treatment for at least a period of one

month during which period she had loss of income. Accordingly, an

amount of Rs.3,000/-  is awarded to the claimant on the head of
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loss of income for  one month.

Thus, in total, the claimant/injured is entitled to Rs.5,78,000/-

+   Rs.15,000/- +  Rs.3,000/- = Rs.5,96,000/- (Rupees five lakhs
ninety six thousand ) only.

Now,  coming  to  the  question  as  to  by  whom  the

compensation amount is to be borne, as the offending motorcycle

was  duly  insured  with  the  opposite  party  No.1,  the  Oriental

Insurance Co. Ltd., therefore, the compensation amount is to be

borne by the said Insurance Co.

                        (  O  R  D   E  R  )

   In the result, the claim petition filed by the claimant is

allowed.  The  total  amount  of  compensation  to  the  tune  of

Rs.5,96,000/- (Rupees five lakhs ninety six thousand )  only as
calculated  on  different  heads  is  awarded  to  the  injured.  The

opposite party No.1, the Oriental Insurance Co. Ltd. is directed to

pay the said amount of compensation to the injured within 60 days

from today failing which interest @ 6% per annum be calculated

from the  date  of  filing  of  the  claim  petition  on  the  awarded

amount until realization.
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Let  a  copy  of  the  judgment  be  furnished  to  all  the

concerned  parties  within  15  (fifteen)  days  from  today  as  per

Provisions of Section 168 (2) of the M.V. Act.

This MAC Case is disposed of accordingly, on contest.

Judgment prepared, signed and pronounced, today the 29th

 Day of  September, 2018 in the open court.

      Presiding Officer/ Member, 

                         MACT, Nalbari.

   Dictated & corrected by me. 

 Presiding Officer/ Member, MACT, 

 Nalbari. 
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              MAC Case No.218 (Injury) of 2017
               (  O  R  D  E  R )

29.09.2018.

Both sides are present.

Judgment prepared in separate sheets are appended in the

case record.

 In  the  result,  the  claim petition  filed  by  the  claimant  is

allowed.  The  total  amount  of  compensation  to  the  tune  of

Rs.5,96,000/- (Rupees five lakhs ninety six thousand )  only as
calculated  on  different  heads  is  awarded  to  the  claimant.  The

opposite party No.1, the Oriental Insurance Co. Ltd. is directed to

pay the said amount of compensation to the claimant within 60

days  from  today  failing  which  interest  @  6%  per  annum  be

calculated from the date of  filing of  the claim petition on the

awarded amount until realization.

This MAC Case is disposed of accordingly, on contest.

 
     Presiding Officer/ Member,

                                                 MACT, Nalbari. 


